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466 WILLIAMSON v. HALL. 

in taxing the road-bed situate west of it. This act in terms attaches 
the county of Cheyenne and the unorganized territory to Lincoln county 
"for judicial and revenue purposes," and is to be construed in connec- 
tion with the Revenue Act, enacted at the same time. Thus to the 
word " county" as occurring in the General Revenue Act (sect. 17), is 
to be annexed by construction as respects the county of Lincoln, the 
words " and attached territory." 

The same language which annexes it for revenue purposes is that 
adopted in this and in other acts of the state, for annexing unorganized 
territory to organized counties for judicial purposes. It has always 
been regarded as sufficient for the latter purpose, and if so, it is equally 
so for the former, and great mischief would undoubtedly flow from any 
new view on this subject. 

III. The only remaining ground for the injunction is that, conceding 
the road is taxable, and that the county of Lincoln has authority to tax 
all the road west of it to the state line, there are in fact only 176 miles 
of road, while the county has assessed and is seeking to collect a tax 
upon 246 miles — 70 miles more than has any existence. 

The difference in the tax is over $12,000, and if the company is right 
that these 70 miles have no existence, it would strike the mind as un- 
conscionable for the authorities of the state to insist upon availing them- 
selves of the mistake by which this amount was erroneously assessed. 
But whether equity can relieve I prefer to determine when the precise 
facts are ascertained; and mean time as to this, I "will order the injunc- 
tion to be continued in force ; but in all other respects it will stand 
dissolved. 



Court of Common Pleas of Meigs County, Ohio. 
WILLIAMSON v. HALL et al. 

By way of executory bequest personal property may be limited over after the 
determination of a life interest, in like manner and to the same extent as real 
estate. 

A. by his will directed that his wife should ' ' hold and have the use of all my 
property, both real and personal, during her natural life, to raise and school my 
children with, and at her decease an equal division to be made between my 
children ; that is to say, * * * my daughters shall have the movable property, to 
be divided between them." Held, 1. That the will created an express trust of 
the personal as well as real property, for the maintenance and education of the 
children. 2. That the title to the personal estate was in the widow for life, with 
remainder to the daughters. 

The widow having converted the personalty, and invested the proceeds in real 
estate in her own name in fee simple, it was held that in equity it must be treated 
as if she had taken the title to herself for life, with remainder to the daughters. 

This was a petition in the nature of a bill in equity for the partition 
and distribution of the estate of John Hall, who died in 1824. 
The second clause of his will was as follows : — 
" I will that my beloved wife, Sarah Hall, do hold and have the use 
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of all my property, both real and personal, during her natural life, to 
raise and school my children with, and at her decease an equal division 
to be made between my children ; that is to say, my six sons (naming 
them) do have and hold for ever the 300 acres of land that I now hold 
in Meigs county, Lebanon township, to be equally divided between 
them ; and that my six daughters (naming them) shall have the mova- 
ble property, to be divided between them." 

He then provided that on the final partition and distribution of his 
estate, such contribution should be made by one class to the other as 
would render the shares of equal value. 

Shortly after the probate of the will, the widow, who was nominated 
executrix, converted the personal estate, or a part of it, and invested 
the proceeds, with the ready money left by the testator, the amount of 
which was not definitely shown, in real estate, taking the title in her own 
name. 

The personal property not sold by the widow had long since disap- 
peared — " perished in the using ;" but at her death she was possessed 
of a personal estate of the value of $1500. The real estate purchased 
by her was of the value of f 10,000, and that left by the testator $20,000. 

Cartwright and Russell, for plaintiff. 
Nash, Lasley, and Myers, for defendants. 

The opinion of the court was delivered by 

Guthrie, J. — Some of the parties having sold and assigned their 
interests as heirs at law of Sarah Hall in her estate, the question arising 
in the case is, whether she held the title to the real estate purchased 
by her, and the personal property which she left, in her own right, or 
as trustee for her daughters ? 

The case has been very fully argued, and if the citations made are 
not here specifically referred to, it is because the multitude of the cases 
(which, as long ago as 1813, Chief Justice Kent pronounced to be 
overwhelming and confounding) renders it impossible. 

By the clause of his will above recited, John Hall created three 
distinct classes of rights and interests in his personal estate. The use 
of it is given to his widow for life, with a limitation over to his daugh- 
ters. The law is now well settled that, by way of executory bequest, 
personal property may be limited over after the determination of a life 
interest, in like manner and to the same extent as real estate : Moffat 
v. Strong, 10 Johns. 12 ; Field v. Hitchcock, 17 Pick. 122; Rathbone t. 
Dyckman et al., 3 Paige 9; Westcolt v. Cady, 5 Johns. Ch. 334; 
Loring v. Loring, 100 Mass. 340. But in addition to the two estates 
or interests thus created, the testator proceeds to charge the whole of 
his estate, both real and personal, in the hands of the tenant for life, 
with a trust for the benefit of all his children. The language of the 
will is clear. The tenant for life has the use of the property " to raise 
and school my children with." The case is plainly distinguishable from 
that class of cases where the testator, in making a devise, indicates the 
general purpose and object of his bounty, but submits the particulars 
of time, person, amount, and the like, to the discretion of the first 
taker ; and also from that class where the language used is merely 
expressive of the motive operating on the testator's mind. 
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A number of cases of this class are cited in Rich v. Rogers et al, 14 
Gray 174. The words " trusting that she will act justly and properly 
to and by all our children ;" " at the same time trusting she will from 
the love she bears to me and to our dear children, so husband and take 
care of what property there may be, for their good;" "and the residue 
and remainder of said dividends to my brother Arthur Benson, to 
enable him to assist such of the children of my deceased brother 
Francis Benson as he, the said Arthur Benson, shall find deserving of 
encouragement;" "I give the above devise to my wife, that she may 
support herself and her children according to her discretion, and for 
that purpose ;" have been held not to create a trust in favor of the 
children mentioned in the several cases. 

But the words " also the use of all my property for the benefit of 
herself and unmarried children, that they may be comfortably provided 
for as long as my wife Martha may remain in this life," with remainder 
over to the children, were held to create a trust. And in Loving v. 
Loring et al., by the words, " I give to my wife my personal property 
for her benefit and support, and the support of my son, whilst she 
remains unmarried ;" it was held the widow took the personal property 
in trust during her widowhood, the income of one-half of it to go to 
the support of the son. The case at bar manifestly belongs to this 
latter class. The language employed is substantially the same as that 
used in the two cases last cited. The widow is invested with a life 
estate, and the devise is immediately followed by words which indicate 
not a vague, general, indefinite purpose ; but express one that is specific 
and determinate. The testator specifically points to his children as the 
objects of his bounty; and their education and maintenance during 
minority as what he intended to provide for. Nothing is left to the 
discretion of the tenant for life. The use of the property is given " to 
raise and school my children with." Thus both on authority, and by 
the unmistakable import of the words, the children are made the bene- 
ficiaries of this use, and are invested with the right to their support 
and education out of the income of their father's estate. 

Again, the language of the clause is equally as definite as to the estate 
for life and remainder over. The words are the same for the realty and 
the personalty. The latter is limited to the daughters. The bequest 
to the wife is not the property in the personal estate, but merely the use 
of it during her life. Had the testator contemplated that the absolute 
title to the personalty should vest in her, the word " use" could not 
have occurred in this connection. A purpose to give property to one 
absolutely, is so distinct and variant from a purpose to simply invest 
him with a right to use it for a limited time, as render it highly improb- 
able, nay, almost impossible, that one should be mistaken for the other; 
or that words should be used which express one, when the other is 
intended. 

Mrs. Hall, therefore, when she converted the personalty into real 
estate, sustained towards it a twofold relation. She was the trustee of 
an express trust for the maintenance and education of the children, 
and also a tenant for life with remainder to the daughters ; she was 
trustee of an implied trust : Lewin on Trustees, p. 140, note 1 ; Id., p. 
167, et seq. ; and by taking the title to herself she became the trustee 
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of a constructive trust, of which the daughters are the beneficiaries : 
Id., p. 217, et seq. 

The children having long ago arrived at majority, the express trust 
has, for anything that appears in the case, been fully discharged. This 
fact does not, however, enlarge the estate originally vested in her. That 
is fixed by the will ; and by the discharge of the trust it is relieved of 
a burden, but not enlarged. 

Here, then, is a constructive trust, as to which Judge Kedfield, in 
his work on Wills, vol. 3, p. 522, sums up the law in the following clear 
and explicit language : " However slight or precarious the interest, so 
long as one holds possession of an estate or property in any fiduciary 
relation, he cannot deal with it for his own advantage, in any manner or 
to any extent." Mrs. Hall, therefore, could not convert the personalty 
into realty for her own advantage ; could not convert her life estate in 
the personalty into a fee simple in real estate, and thus cut off the daugh- 
ters of John Hall from the provision he had made for them. Equity, 
regarding that as having been done which ought to have been done, 
will treat this real estate precisely as though she had taken a convey- 
ance of the legal title to herself for life, with remainder to the 
daughters. 

With respect to the personal estate left by Mrs. Hall at her death, the 
fact would seem to be that it is the accumulation of the long term 
during which she has had the use of the real estate. No part of it is 
traced to the personalty left by the testator ; and the income of the real 
estate must have been greatly in excess of her expenses after the child- 
ren arrived at maturity. She will therefore be held as the absolute 
owner of this personalty, and a decree entered accordingly. 



ABSTRACTS OF RECENT AMERICAN DECISIONS. 

supreme court of kansas. 1 

court of appeals of maryland. 2 

supreme court of michigan. 5 
supreme court of new york. 4 

Agent. 

Liability of a del credere Agent — Liability of an Agent upon his 
Endorsement, as between himself and his Principal — Demand and No- 
tice. — An agent who undertakes to procure a particular person to deal 
with his principal, and in consideration of an additional commission 
allowed him, guarantees the payment of all bills of goods purchased of 
his principal by such customer, is a del credere agent, and as such is 

1 From W. C. Webb, Esq., Reporter ; to appear in 6 or 7 Kansas Rep. 

2 From J. S. Stockett, Esq., Reporter ; to appear in 33 Md. Rep. 

3 From H. K. Clarke, Esq., Reporter ; to appear in 20 Mich. Rep. 

4 From Hon. 0. L. Barbour, Reporter ; to appear in vol. 59 of his reports. 



